TUCZINSKI, CAVALIER & GILCHRIST, P.C.

Attorneys At Law Telephone: (518) 463-3990 x 309
54 State Street, Suite 803, Albany, New York 12207 Facsimile: (518)426-5067
Email: rcavalier@tcglegal.com

May 15, 2014

Via FEDEX HARD COPY
Office of the Secretary

U.S. Securities and Exchange Commission
100 F. Street, NE

Mail Stop 1090

Washington, D.C. 20549

VIA FEDEX AND EMAIL

Honorable Brenda P. Murray

Chief Administrative Law Judge

U.S. Securities and Exchange Commission
100 F. Street, N.E.

Mail Stop 1090

Washington, D.C. 20549

Re: In the Matter of Donald J. Anthony, Jr., et al
Administrative Proceeding File No. 3-15514

Dear Commission Members and Chief Judge Murray:

On behalf of Respondent Frank H. Chiappone, we respectfully request that this letter be filed
as a supplement to Respondent Frank H. Chiappone’s Post-Hearing Brief in this matter, which was
sent on May 12, 2014. Also on May 12, 2014, the enclosed Final Order of Dismissal was entered in
Securities & Exchange Commission v. Graham, et al., Case No. 13-10011 (S.D. Fla. May 12, 2014)
(copy enclosed).

In short, the Graham case requires that the proceeding against Respondent Frank H.
Chiappone be dismissed, with prejudice, for two reasons: first, the proceeding is not proper as a
matter of subject matter jurisdiction; and second, the introduction and receipt of reams of exhibits
and weeks of testimony relating to pre-September 23, 2008 transactions and conduct has unduly
prejudiced all Respondents to the point of depriving them of fundamental due process rights.

In Graham, the Court held that the SEC’s failure to file a proceeding within five years of the
date on which a claim first accrued deprives the tribunal of subject matter jurisdiction, regardless of
whether the Division of Enforcement purports to label the relief sought as being “equitable”, rather
than punitive. The Graham Court determined that, in addition to claims that the SEC concedes
constitute penalties, claims for disgorgement, injunctive relief, and declaratory relief—all labeled by
the Division here to be “remedial” or “equitable”—likewise fall within the scope of 28 U.S.C. §
2462.
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As argued in Respondent Chiappone’s Post-Hearing Brief, all claims in this case “first
accrued” before September 23, 2008, since a claim “accrues” under Gabelli when all elements of the
cause of action exist. The particular dates on which each of the SEC’s claims “first accrued” is set
forth in Respondent Chiappone Post-Hearing Brief. Because the SEC’s claims “first accrued” before
September 23, 2008, the Division of Enforcement waited too long to commence this proceeding, and
now, regardless of the label it attaches to the relief sought, is barred.

Moreover, in this case, the Division of Enforcement insisted on introduction of extensive
evidence with respect to pre-September 23, 2008 transactions and so-called “red flags”, all under the
guise of supporting its claims for disgorgement, injunctive relief, and declaratory relief. Based on
Graham, all such evidence should have been excluded altogether because the SEC simply lacks the
subject matter jurisdiction to seek any relief, regardless of what label the Division attaches to it, for
transactions, conduct, or omissions occurring before September 23, 2008.

While this proceeding, as a whole, “shall not be entertained” because it is barred under 28
U.S.C. § 2462, the introduction of several weeks of testimony and reams of documentary evidence
relating to alleged misconduct or omissions occurring before September 23, 2008 has unduly
prejudiced all Respondents in this matter, to the point of depriving them of fundamental due process
rights. As such, we respectfully submit that the proceeding should be dismissed in its entirety, with
prejudice.

Thank you for your prompt attention and consideration of this letter and the enclosed
Graham decision.

Respectfully submitted,

Roland M. Cavalier

RMCltla
Enc.
cc: David Stoelting, Esq. (via email and first class mail)

Sean Haran, Esq. (via email and first class mail)

Loren Schechter, Esq. (via email and first class mail)
Mark J. Astarita, Esq. (via email and first class mail)
Russell G. Ryan, Esq. (via email and first class mail)
Matthew G. Nielsen, Esq. (via email and first class mail)
M. William Munno, Esq. (via email and first class mail)
Gilbert B. Abramson, Esq. (via email and first class mail)
Donald J. Anthony, Jr. (via first class mail)

Frank Chiappone
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
KEY WEST DIVISION

CASE NO. 13-10011-CIV-KING HARD COPY
SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
Vs.

BARRY J. GRAHAM, ;

FRED DAVIS CLARK, JR., A/KIA DAVE CLARK,
CRISTAL R. COLEMAN, A/K/A CRISTAL CLARK
DAVID W. SCHWARZ, and

RICKY LYNN STOKES,

Defendants.

/

 FINAL ORDER OF DISMISSAL

THIS MATTER cofnes befo_r_c the Court upon Defendants Fred Davis .Clall-k, _Jr.-: and
Cristal Coleman Clark’s Motion for Final Summary Judgment (DE #60) ( “Clarks’ MSJ"), Da\{it__i
W. Schwarz’s Motion for ﬁinai _Summarsr.Judgmem (DE #_62) (“Schwarz’s MSJ;’), Defendant
Ricky Stokes’ Motion for Summary Judgment (DE #88) (“Stokes’ MSJ”), pro se Defendant
Barry J. Graham’s Notice of ._J:'oipder'_jn Motions for Summary Judgment (DE #104) (“Graham’s
MSJ”), and Plaintiff _Sé_c_ur_i;e:s'.;and lﬁxcﬁaﬁge'..-(?qmmission’s Motion for_S;J;runary Judgment
Against All Defendants (DE #9ﬂ) {(“SEC’s MSJ_”I).l Thésc Motions are fully bricféd or ot.herwise

ripe for ruling.'

. Plaintiff Securities and Exchange Commission (“SEC”) failed to timely respond to both the Clarks® MS]
and Schwarz's MSJ (see Order Denying Plaintiff’s Motion for Extension of Time DE #71), and those Motions are
ripe for ruling. However, the SEC did respond to Stokes® MSJ (see DE #125), and did respond to the substance of
both the Clarks” MSJ and Schwarz’s MSJ when it responded to pro se Defendant Graham’s MSJ (DE #131), which
was simply & Notice adopting the arguments made by all of the represented defendants in their previously filed
MSJs. Accordingly, the arguments raised by each of the defendants in their respective MSJs—even those raised in
the Clarks® MSJ and Schwarz's MSJ to which no response was directly filed—have been fully responded to by the
SEC. Defendant Ricky Stokes’ Reply in Support of his MSJ appears at DE #147. The five defendants filed a total of
four Responses in Opposition to the SEC’s MSJ (see Defendant Fred Davis Clark, Jr., Cristal Clark, and David W.
Schwarz's Response in Opposition to [the SEC’s MSJ] at DE #122; Defendant Ricky Lynn Stokes’ Opposition to
[the SEC’s MSJ] at DE #127, corrected by DE #142; and Defendant Barry J. Graham's Opposition to {the SEC’s
MS/]at DE #130, and Defendant Barry J. Graham’s Notice of Joinder in the Response and Adoption in Opposition
to the Plaintiff's Claims at DE #134), Plaintiff SEC filed a total of four Replies to defendants® four Responses in
Opposition (see DE #146; DE #148; DE #154; and DE #160). The Court has carefully untangled, reviewed, and
fully considered this web of fi lmgs in its determmanon of the matters addressed herein.
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The controlhng 1ssue of whether the Court has Junsdtctton to determme the claims
brought by Plaintiff SEC agamst the ﬁve md1v1dua1 Defendants in this case was the primary
focus of oral argument by the parttes on March 20 2014 The Court took the matter under
advrsernent at the conclusron of the hearmg, and thls Order is hmtted to the deterrnlnatron of
that single issue.® As set forth below the Court ﬁnds that by operatlon of the ﬁve-year statute of |
limitations contained at 28 U.S.C. § 2462, it lacks subject-matter Junsdrctlon over the SEC’s
claims against each of the ﬁvyedet"endants in thrs case; and the Court must therefore disnnss this
case with prejudrce | i S |

L BACKGROUND

y In th:i.s" case,theSECp eser sthe taleof af - eachrng graft perpetrated by defendants

upon upwards of 1400 unsuspecnng mvestors and to the tune of more than $3OO mllhon <
Accordlng to the SEC defendants dtrectly, and through a vast web of entttres collectrvely known

as Cay Clubs Resorts and Marlnas (

“Cay Clubs") offered and sold to these mvestors what were

mvestments The defendants

' inf fact unreg15tered securm es, but 1 nder the gutse of | real e‘s‘tate
sales pitches and marketmg matenals for these unregrstered secuntres were Iaced w1th false and et
mrsleadmg statements purportmg, for example to guarantee nnmedlate returns on 1nvestment i

| and provxde mvestors w1th mstant equrty and astronomlcal rates of appre01at10n Defendants

promised to turn mdlvrdual mvestors purchase of umts in condomrmum pro;ects natron—wrde

z The Court also gave the partnes ‘the optton of re—openmg the record in thls case and ho]dmg an evidentiary
hearing on this issue, and while all of the defendants agreed to sucha hearmg, P]amttff SEC did not advise the Court
whether they too would be amenable to such a heanng Accordingly, the Court determined that no such hearing
would be held, and that the record would remain closed. See Order _Cancelling Trial and Pretrial (DE #182).
Notwithstanding the Court’s indication at oral argument that an evidentiary hearing would be helpful to its
determination of this issue, the Court finds that those parts of the record it had mdtcated were “perhaps vague” do
not create a conflict such that an evxdennary hearmg would be requtred ol ‘
3 The Court’s Order Settmg Ora] Argument on Cross-Motlons for Summary Judgment (DE #171) identified
two issues on which the Court would hear oral argument, the second issue being whether the acts that form the basis
of this action involved the sale of i investment contracts, hence, securities within the jurisdiction  of the SEC, or
whether the acts involved simple real estate transactions. However, the Court only reached the statute of limitations
issue at the hearing. Based upon the Court’s conclusion that it lacks sub_;ect—matter jurisdiction over the SEC’s
claims against all five of the defendants in this case.by operation of the fi ive-year statute of limitations contained at
28 U.S.C. § 2462, the Court does not have occasion to reach, and therefore does not ‘address, the second xssue or any
other issue ratsed in the pames many and volummous cross-motlons for summary Judgment
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into the source of great proﬁt and wealth through their experttse in real ‘estate development |
Undervalued and decaymg apartment complexes would be transformed by defendants efforts _
into five-star luxury resort destmattons, guaranteemg umt owners ariver r of r_ental tncome far into |
the future. | | | |

'lhese promises were not kept Instead and in Ponzi scheme faslnon any returns paid to
investors came from the funds of later investors. Any w11d apprecratlon was artificially caused by
self dealing and undlsclosed msrder sales. Defendants eventually abandoned the development

: pro;ects and absconded wrth nulhons 1n mtsapproprtated mvestor funds | leavmg the investors -
wrth nothmg So the story goes | ‘ | |

The SEC 1nvest1gated the ease for at least seven years The defendants “were each

summoned for extenswe sworn statements Former employees of defendants gave sworn . '

statements Bankmg and ‘ﬁnancral records were exhaustlvely analyzed Some of the 1nd1v1dual' |

' mvestors provrded statements and other mformatlon to the SEC whtle others sued the defendants’

| themselves But rather thanl expedtttously, or even promptly, brmgmg an enforcement acttonf | g
agatnst the alleged fraudsters and peddlers of unreglstered secunttes the SEC walted |
Cay Clubs was in the real estate development busmess : Defendant Fred Davis Clark
(“Clark”) was Cay Clubs Pres1dent and CEO Defendant Crrstal R Coleman Clark (“Coleman”) '
 was a managtng member and regrstered agent of vanous Cay Clubs entltres as well as a sales
agent. Defendant Barry J. Graham (“Graham”) was the Dlrector of Sales Defendant Rlcky Lynn
Stokes (“Stokes™), while not dtrectly employed by Cay Clubs was a star sales agent And
Defendant Davrd W Schwarz (“Schwarz”) was Cay Clubs CFO and Vrce Presrdent of

Operations.

4 The rec1tatton of the facts i m this Order as they pertam to the scheme alleged by the SEC is drawn largely
from the SEC’s Statement of Undisputed Facts (DE #90-1), except where ‘they conflict with or are unsupported by
record evidence relevant to the applicability of the statute of limitations. Because the Court concludes that it lacks -
subject-matter jurisdiction over this case, the Court does not address the merits of the SEC’s contention that the acts
complained of in this case consntuted the offenng or sale of securities. For purposes of this Order, that contention is
assumed to be true. :
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Beginning in July of 2004—and unttl some pomt prtor to January 30 2008~—at seventeen
properties from Key Largo, Flonda to Las Vegas, Nevada, Cay Clubs offered and sold
condominium units to private investors. Defendants marketed Cay Clubs as an investment. Cay
Clubs would purchase and renovate aged and abandoned condormmurn pro;ects usmg 1nvestors
funds from the purchase of 1nd1v1dual umts and the 1nvestors would reap the rewards Investors
were attracted to Cay Clubs not only by the prormse of wﬂd apprecratron, but also by “The Cay
Clubs Concept”: a package of cornmrtments and services whrch mcluded (1) a guarantee of an ‘
- immediate return on mvestment of 15% of the purchase price returned at closing, (2) ensured
rental i income frorn Cay Clubs management of the rental of the unrts Cay Clubs was the perfect‘ :

| passrve 1nvestment opportumty In estors had only to srt back and accumulate wealth from Cay: .

Clubs efforts
First, Cay Clubs' offered i'nvestOrs the opportunity to purchase condominium units at

undervalued pnces Cay Clubs clauned to be in the posn:ron to. purchase condorrnnrum burldrngs |

at below market prlces and could therefore let 1nd1vrdual umts go at below market value Thrs, |

created 1nstant equlty In reahty, :Cay Clubs unlts were purchased ’by defendants on an msrder ,’ g -
basis, artificially 1nflatmg the umt value and then sold to 1nvestors for much more than they
were actually worth That the prtor sales had been to 1nsrders was. not dtsclosed to the
unsuspecting mvestors Any mstant equlty was based on thlS arttﬁctally 1nﬂated value.

Second, was the “leaseback” agreement wluch whrle normnally ‘optional,” was a major
selhng pomt and was ultrmatelyentered mto by between 96 and 99 percent of 1nvestors ThlS '
was the key to Defendants scheme Under the leaseback program, an mvestor would, after
executing the purchase agreement, lease the unit back to Cay Clubs for a penod of one to two -
years for Cay Clubs:exclusive "use‘,’ purportedly to cornplete‘ renovations necessary to transform

the property into a luxury resort. In exchange for this‘leaseback, inve_stors would receive 15% of |
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therr purchase pnce at or shortly after closrng on the purchase This attractive feature was
advertrsed as a way for 1nvestors to pay therr can'ymg costs for the term of the Vlease

Third, Cay Clubs would use mvestors funds and defendants real estate development
expertrse to create a network of luxury resorts wlth a w1de array of luxury amemttes When '
completed the modest condormrnurn units ongrnally purchased by the 1nvestors would realrze
significant capital apprecratron as part of this new network of resorts. o

Fourth, along with renovattng the agrng condomlmum bulldmgs themselves investors

~ who agreed to the leasebaok would recewe the beneﬁt of Cay Clubs renovatmg the mv‘estorsd' -
units with up to $70,000 worth of new furnrshrngs and ﬁxtures further 1ncreasmg the units’ .'k
value. B s
| The ﬁfth beneﬁt to 1nvestors came in the forrn of a rnernbershlp in Cay Clubs Resorts that |
, would glve mvestors themselvesr access tothe‘ luxury amenltles at all the resorts Membershrp"i

was requrred with the purchase of a unrt and ranged in pnce frorn $5 OOO to $35 OOO And the .

- membershrp 1tself was an 1nvestment opportunrty, 1f an mvest ‘:_':wanted to sell lns umt he would, -
| receive back at closmg the greater of erther the full amount ongmally paxd for 1t or 80% of what i
the new mvestor paid for it. o Sr
| Sixth, and another key feature of the Concept was a rental prograrn whereby, aﬁer the
leaseback perrod ended Cay Clubs would exclusrvely manage the umts and seek out tenants to o
rent them. Cay Clubs would drstrrbute the rental revenue to the 1nvestors at a 35/65% splrt,
Investors were promlsed by defendants that rental Jfevenue would increase dramatically after the
kpropertres were fully developed 1nto luxury resorts ‘ " ', R A :

F mally, the Concept came w1th a burlt -in and proven exit strategy whereby, usmg
| relatronshrps Cay Clubs had wrth lenders 1nvestors could qurckly sell therr units for proﬁt

Accordmgly, the Cay Clubs Concept was marketed and sold by defendants to 1nvestors as o

a passive investment in fwhrch Cay Clubs would use its busmess ,,partnershtps, ,options
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agreements and managerral and development expertrse to generate proﬁts for mvestors Wholly
dependent upon the efforts of defendants 1nvestors would reap the reward wrth ‘no headaches
and then “retire rich and young in paradrse.i, | e e

None of the defendants ever registered thernselves with the SEC, and the investrnent
opportunity that was Cay Clubs was likeWise never registered with the SEC.

Ultrmately, there was no happy endrng for Cay Clubs mvestors Wrth the collapse of the
real estate and credrt rnarkets begrnmng in or about late 2007, defendants abandoned

development efforts on the propertres and rnany 1nvestors umts went 1nto foreclosure

1ndrv1dually, varrously allegmg vrolatrons of the regrstratron and antr-fraud provrsrons of the' i

federal secuntres laws, allegmg that Cay Clubs and defendants were offenng and selhng more ,

violations, the SEC sought the followmg :nst each efendant declaratoryrehef that v101at10ns’f“’; .
of the secuntres laws had occurred mjunctrve relref Sbarrrng future vrolatrons of the securrtles
laws and a sworn accounttng and the repatnatron and drsgorgement of all 1ll~gotten vgarns
realrzed from the alleged wola‘nons of the secuntres laws Cornpl DE #1 at 21—22 Am Cornpl
DE #41 at 32-33. Addmonally, the SEC sought crvrl money penaltles from defendants Clark
Coleman, and Stokes Id. . | e .

. The defendants each TOSE as an afﬁrmatlve defense and moved for summary _]udgment
that the five-year statute of lrmltatrons at 28 U S C.§ 2462 barred the SEC’s clarms Both

Graham and Schwarz resigned from andhad no furtlter involvement with Cay Clubs in October

3 Specrﬁcally as agamst each defendant the SEC alleged that “Clark Coleman, Graham and Stokes
violated Sections 5(a), 5(c), and 17(a) of the Securities Act of 1933 (* Secrities Act’ Y[15US.C. §§ 77e(a) and (c),
and 77q(a)}; and Section 10(b) and Rule 10b-5 of the Securities Exchange Act of 1934 (*Exchange Act’) [15 U.S.C.

§ 78j(b) and 17 C.F.R. § 240.10b-5]"; that “Graham and Stokes violated Section 15(a)(1) of the Exchange Act [15
U.S.C. § 78o(a}(1)]"; and that “Schwarz vrolated Section[s] 17(a)(1) and l7(a)(3) of the Securities Act and Section -
10(b) and Rule 10b-5(a) and (c) of the. Exchange Act [15 U.S.C. §§ 77q(a)(1) and (3), 15 U.S. C § 78j(b); and 17
C.F.R. § 240. lOb—S(a) and (c)} ” Am. Compl DE #41 atq9.

6
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of 2007. Clark, Coleman and Stokes stopped offering and selling Cay Clubs unitsvat somepoint |
prior to December 31, 2007. The SEC warted to’ commence th1s action until January 30 201 3———’
more than five years after defendants sale and offermg of Cay Clubs units had ceased
Accordingly, defendants argued the ﬁve-year lnmt set by § 2462 should apply to the SEC s
claims as a complete bar to this httgatnon

IL. DISCUSSION ’ . | v
Though not exphcltly argued by defendants in seekmg apphcatlon of § 2462, as dlscussed |
at length below the Court has sua sponte come to the conclusron that thls partrcular statute s

five-year hmltatlons perlod operates to remove the Court’s subJect-matter ]unsdlctton; to

entertain the SEC’S case as agamst each defendant

a. The Court has a duty to raxse lssues relatmg to 1ts subject-matter Junsdlctwn sua '
spontee , s : T B R

Federal courts possess only the Junsdlctron granted them by Congress and are oblig;ated

to inquire into subJect—matter _]UI'lSdlCtlon sua" ponte whenever it may be lackmg Bochese v

Town of Ponce Inlet, 405 F3d 964.975v(11th Clrk2005), us. Const At IIL § 1 see _also -

vBlankensth 12 Gulf Power Co 2013 WL 6084265;*2 (llth Clr ‘2013) Further “
determines at any tlme that 1t lacks subject-matter junsdlctron, the court must dlSI’nlSS the :
action.” Fed. R. Civ. P. 12(h)(3) Fmally, the “tnal court is not bound by the pleadmgs of the -
parties, but may, of its own motlon 1f led to beheve that its Jurlsdlctlon is not properly 1nvoked i
inquire into the facts as they really exxst »? McNutt v. General Motors Acceptance Corp 298 U S.
178, 184 (1936). | S -

| This is true even where as here dlscovery is complete, the record 1s closed and the case
has progressed to the summary Judgment stage See Naf ‘I Parks Conservatzon Ass nv. Norton,, ,
324 F.3d 1229 1240 (11th er 2003) (reversmg dxstnct court s entry of summary Judgment on
claims over which it lacked subject-matter _]unsdxctron and notmg that mstead “the dlstrlct court :

should have dlsmtssed [such] clalms sua sponte if necessary, pursuant to Fed R. C1v P
. .

ll]f the court Coe
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| 12(h)(3)™); see also Whitt v. Sherman Int’l Corp 147 F. 3d 1325, 1333 (11th Cir. 1998) (holding

that where “federal Jurlsdlctron cannot be founcl [a] dtstrxct court s entry of summary Judgment
[1s] a nullity™).

b. 28 U.S.C. §2462 is a “jurisdictio’nal” statute "of limitations

The term “‘[jlurisdiction’ refers to ‘a court’s adjudicatory authority ” Reed Elsevier, Ihc.

V. Muchmck 359 U.S. 154, 160 (2010) (quotmg Kontrzck V. Ryan 540 U. S 443 455 (2004))

“Accordmgly, the term Jurlsdlctronal’ properly apphes only to prescrlpttons dellneatmg the

classes of cases (subject~matter Jurlsdrctlon) and the persons (personal Junsdtctron)’ nnphcatmg

that authonty »1d. at 160*61 Moreover, the tenn “subject-matter Jurtsdtctron” 1s deﬁned as “the

'coutts statutory or constltutlonal power to adJudrcate the case.” Steel Co v. C'ztzzens for Better i

Env’, 523 U.S. 83 89 (1998) (ernphams in ongmal) And Just as 1t xs true that federal courts

possess only the statutory power to adjudlcatea gwen case estabhshed by Congress, Congress

may also act to limit the scope of that power or remove lt altogether & o
In Kontrtck the Supreme Court held that Fed R Bankr P. 4004(b) s requlrement that a
complaint objectmg toa debtor s dlscharge in Chapter 7 bankruptcy proceedmgs “shall be ﬁled :

no later than 60 days after the ﬁrst date set for the meetmg of credltors” d1d not act ask

_}UIlSdlCllOl’lal See Kontrzck 540 U S at. 453—54 Unhke statutory hmrts on jum“"dtctron

prescribed by Congress, the Court reasoned the Bankruptcy Rules are Court-prescrlbed rules of
practice and procedure Wthh “do not create or w1thdraw federal Jurtsdlctlon 7 1d. at 453 (quotmg’ :
Owen Equipment & Erection Co. v. Kroger 437 U.S. 365) Indeed, the Bankruptcy Rules‘
themselves state that they shall not be construed to extend or hmlt the ~1urtsdlctlon of the
courts ”? Fed R. Bankr P. 9030 “In short » the Court concluded “the ﬁhng deadhnes prescnbcd:
in Bankruptcy Rule 4004 [ts] a clarm—processmg rule[] that [does] not dehneate what cases

bankruptcy courts are competent to adjudrcate ? Id at 454.
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I deterrmmng whether a glven statute operates as .a ]urrsdlctlonal” condrtlon-—one =
which implicates the power of a federal court to adjudlcate alcese—or sunply as a clalm-.
processing rule” which does not implicate that power, a court is to look at the plain meaning of
the enactment. See Arbaugh v. Y&H Corp., 546 U.S. 500, 515—16_ (2006). Aoeordiogly', where
Congress “clearly states that a threshold Iioiitation on. a. st.atute’s scope shall- count as
jurisdictional, then courts . - will be duly mstructed and wrll not be Ieﬁ to Wrestle wrth the issue.

. But when Congress does not rank a statutory Ilmltatlon . as _]unsdrctlonai cou:ts should treat

the restriction as nonjurisdictional in character.” Ia'

The Supremc Court in Arbaugh exammed the tex‘t of 42 U S C. § 2000e(b) in the context o

of a claim for sex drscnmmatzon brought under Tttle VII :f t:

503. Title VII makes it unlawfu[ “foran emp}oyer ; _' to'-dxscnmmate ii:re‘e}:':ofia; n the basis of e

sex. 42 U.S.C. § 2000e—2(a)(1) The Aet's junsdrouonal p”_wsron empowers federal.eourts to.” |
adjudicate civil acnons “brought under” T1tIe VII § 2000e—5(1)(3) Sectlon 200{}e(b) deﬁnes: &
“employer” as having “ﬁfteen or more employees i In holdmg that § 2000e(b) s numerosrty
requirement was not _}unsdrctlonal but rather a suhstantwe mgredlem of a Tltle VII claim for

relief,” the Supreme Court focused prmcrpaily on the absence of language mdreatmg that ﬂ-us- s

requircment was intended to “eount as junsdlenonal ] Id at 515 Moreover, that § 20{)0e(b) was' '
definitional and did not appear in locatron or structure to be intended to curtall a court’s
jurisdiction argued against treatmg it as Junsdret:onal .{a' at 515 16.

Standing in stark eontrast to the c!arm—processmg rules and substamwe mgredrents of |
e]arms that the Supreme Court has cautloned lower eourts agalnet readmg as Jurlsdictlona]ly __ '
limiting are statutes of hmrtatzon whroh by their very nature scek to hmxt elther wluch olalms i
can be brought into court, or___whreh claims a court may entertain. As the Sup_rer_ne Court has s
observed:

“Most statutes of limitations seek primarily to protect defendants against stale or
unduly delayed cIalms Thus the iaw typrcally treats a Ilmﬂatlons defense as an

9 <
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affirmative defense that the defendant must rarse at the pleadmgs stage and that is
subject to rules of forfeiture and waiver. . . . Some statutes of limitations,

however, seek not so much to protect a defendant s case-specific interest in
timeliness as to achieve a broader system-related goal, such as facilitating the
administration of claims, limiting the scope of a governmental waiver of
sovereign immunity, or promoting judicial efficiency. The Court has often read
the time limits of these statutes as more absolute, say as requiring a court to
decide a timeliness question despite a waiver, or as forbidding a court to consider
whether certain equttable considerations warrant extendtng a ltrmtattons period.”

John R. Sand & Gravel Co. v. United States, 552 U S 130 133 (2008) (emphasrs supphed' 7
internal citations and quotatton marks ormtted) The Court has referred to these second “more
absolute statutes of ltmttattons as 3ur1sd1ct1_ona > d. at 134 (ernphasls supphed) (c1t1ng Bowles
V. Russell 551 U.S. 205 (2007)) |

In Bawles decrd : after Arbaugh and Kontrzck the Supreme Court. reafﬁrmed that{

“[a]lthough several of [the Court s] recent decrstons have undertaken to clarrfy the dlstmctton
between clarms—processmg rules and Junsdtctronal rules, none ¢ of them calls into questton our

longstandmg treatment of statutory ttme hrrnts for takmg an appeal as Jurtsdtcttonal Indeed

those decrstons have also recogntzed the turtsdtcttonal smmﬁcance of the fact that a tlme

hrmtatton is set forth ina statute ” Bowles 551U.8. at 210—11 (hrghhghtmg that the time ltmlt at b L o

issue in Kontrzck found m Fed R Bankr. P. 4004 dld not affect the court S subject-matter{j“.i;’,:'-~‘

Jurtsdlctton in that case largely because 1t was a non-statuto_ry rule of procedure “adopted by the“ T
Court for the orderly transaction of its business,” and that the numerosrty requtrement in
Arbaugh was not jurisdictional, but was‘ also not a time limit) (emphasrs supphed). Accordtngly, |
statutes of limitation—%sp'eciﬁcally'f the g‘more absolute type that by their very text speak to the
power of a court to act in a gtven case as opposed to the type that “seek pnmanly to protectt
defendants against stale or unduly delayed clarms -——can‘ operate to rernove from the court s
adjudicatory authonty those clatms not brought within the tim‘e limit specified by such a statute.

 The five-year time limit contained at 28 U.S.C. § 2462 is just such a statute.

1
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Title 28 U.S.C. § 2462 provides in pertinent part: 2

Except as otherwise provided by Act of Congress, an action, suit or proceeding
for the enforcement of any. civil fine, penalty, or forfeiture, pecuniary or

otherwise, shall not be entertained unless comrnenced within five years from the

date when the claim first accrued

(emphasis supplied). The Supretne Court in Gabelli v. SEC, 133 S Ct. 1216, 1220-21 (2013)
recently laid to rest any question of yyhat the Statutory text“when the claim first accrued” means.
Gabelli, 133 S. Ct. at 1220 (“a claim . . . accrues—and the ﬁverear clock begins to tick—when
[the conduct giving rise to the claim occurs]”). The Courtkwent on to explain that this “most
natural reading of the statute zd “sets a ﬁxed date when exposure to the specxﬁed Government
enforcement effort ends advancmg ‘the basm pohcxes of all hmxtatlons prov151ons repose,yj‘. '
elimination of stale cla1ms and certamty about a plamtlft’s opportuntty for recovery and ar -
defendant’s potentlal llabtltttes > Id at 1221 (quotlng Rotella v Wood 528 Us. 549 555

(2000)). Accordlngly, the latest pomt at whtch a clatm may accrue 1s the date on whtch the last o
act giving rise to the plalntlff’ s complete and present cause of actlon occurs. See Wallace V.

Kaio 549 U. S 384 388 (2007) In Gabellz, where the SEC s claun was based on. fraud the -

: SEC s claim accrued “when the defendant S allegedly ﬁaudulent conduct occur[ed] e Gabellz,
133 S. Ct. at 1220. Here, because the SEC’ s claun is based upon the offermg and sale of what it
alleges to be securities, the latest pomt at whlch the SEC’S clatm could accrue 1s the date on
which a defendant Iast sold or offered the alleged securtty ’ |

~ Because the date of accrual isa ﬁxed and knowable date, and the Government cannot ﬁ
take advantage of the fraud dlscovery rule to delay claun accrual the Governtnent must
commence the cause of action w1th1n ﬁve years of the last act gwmg rise to the clalm or such a: . o

claim “shall not be entertamed Th!S statutory language isa congresswnal removal of a court S

power to entertam—tts adjudtcatory authortty and Junsdxctxon——cases not brought w1th1n five

years of accrual. Indeed, thts language amounts to an “unequtvocal statutory command to federal

BE
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courts not to entertain” an untirnely claim. See Swain v. 'Pressley, 430 U.S. 372 (1977)

(interpreting an identical statutory proscnptton found in D C. Code § 23- 110(g) (1973)).

In a case such as thlS where the offemng and sale of alleged secunttes was done by each
of the defendants multiple times and over the course of several years, dtscermng from the record
the absolute last date on which each defendant cornrnitted an act of offering or selling in relation
to the date on which the SEC commenced this action is determinative of whether the Court has,
jurisdiction to entertain the claim as agamst each defendant Looked at another way, where the
last act of each defendant glvmg rise to ‘the SEC s claun agarnst such defendant was not ,
commrtted within five years pnor to the SEC’s ﬁhng of 1ts complamtma wrndow of tlme the “
Court and parttes have referred to as the “red zone -——-lf § 2462 apphes to the SEC’s claxrns, it
operates to drvest the Court of the power to entertaln that clarm Because the SEC ﬁled rts,
complaint on January 30 2013, 1f the last act of any defendant drd not occur w1thrn the red ,
zone”, or between January 30 2008 and J anuary 30 2013 the Court would lack subJect-matter :-

| Junsdrctmn to adjudxcate the clarm as agalnst that defendant

¢. The ﬁve—year statute of hmltatwns contamed at 28 U.S. C § 2462 applres to all~ ‘
forms of relief sought by the SEC

Tltle 28 U.S. C § 2462 imposes a ﬁve-year statute of limitations on certain actions suits,
or proceedrngs brought by the Umted States govemment 1nclud1ng SEC enforcement actlons
The statute provrdes in full:
Except as otherwise provided by Act of Congress an action, suit or proceedmg
for the enforcement of any civil fine, penalty, or forfeiture, pecuniary or
otherwise, shall not be entertamed unless commenced thhm five years from the
date when the claim first accrued if, within the same ‘period, the offender or the -
property is found within the Uruted States in order that proper service may be
made thereon. : ,
The question that confronts the Court is whether thls statute—whlch exphcrt]y apphes to

acttons “for the enforcement of any civil ﬁne penalty, or forferture pecuniary or otherwrse —_— |

also applies to other forms of relief the SEC mtght seek by a given action. Spemﬁcally here,

12
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where the SEC seeks declaratory rehef mJunctlon and dlsgorgement if those forms of relief fall
outside of § 2462’s reach, as is the SEC’s position, the SEC can brtng such claims w1thout regard
to how far in the past the acts giving rise to the claim occurred. If, however, these forms of relief
are within § 2462’s reach, the SEC’s actzon may be barred if not tlmely brought

As discussed above, the Supreme Court ina unammous oprmon 1ssued last term, had
occasion to interpret the scope of the phrase “when the clalrn first _accrued” contamed in § 2462,
and decided that the most natural meaning of the phrase is that aclalrn accrues when the act
giving rise to the claim actuallv occurs. Gabelli IBS S."Ct. at 1'220—21‘ (further hol‘ding that the

SEC, when acting in its enforcement capaclty, eannot take advantage of the fraud dlscovery rule

questlon whether mjuncuve rehef and dlsgorgement are also coveredbv § 2462 as the questxon ’: k
was not properly before 1t id. at 1220 n.1, this Court beheves that the long-held pohcles and
‘ pracnees that underpm the Supreme Court s unammous oprmon in Gabellz as well as the text of
the statute 1tse1f requrre the conclusron that § 2462 does reach all fonns of relief sought by the
SECin this case. e E | |
In dechmng to allow the SEC to: take advantage of the fraud dlscovery rule m Sbrmgmg an Ll '
enforcement action (as opposed to an action where the Government 1tself 1s a v1ct1m of a fraud) |
the Supreme Court expressed great concern for “leav[rng] defendants_ exposed to government ';
enforcement actlon not only for ﬁve years aﬁer thelr mlsdeeds but for an addltlonal uncertam‘ :
period into the future ” Id. at 1223, The Comt reafﬁrmed that 1t would reject a rule that would
*extend[] the limitations period to many decades because such a rule was ‘beyond any limit
that Congress could have contemplated’ and would have thwarted the basic objectlve of repose
underlymg the very notion of a hmltatlons penod ™ 1d. (quotlng Rotella v. Wood 528 U.s. 549 ’
554 (2000)). The Court 1nvoked Chlef Jusnce Marshall’ “partlcularly forceful language -

emphastzmg—the 1rnportance of tlme.hmrts_on‘ penalty actions” that “it would be utterly repugnant

| 13
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to the genius of our laws if vactions for penalties could be brought at any distance of time.”
vGabelli,k 133 5. Ct. at 1223 (quoting Adams ». Wo’odvs,’é Cranch 336, 342 (1805) (Marshall,
ery ~ , , : ' Lo FERE

The Court reafﬁrrned that statutes of limitation, vvhich “provide security and stability to
human affairs,” are indeed “vital to the welfare of society.f’ Id. at 1221 (internal citetions and
quotation marks omitted). And the Court underscored the importancekpf uthé’basic policies of all
limitations provisions: repose, elimrnation of state clarms, and certamty Va'bout a plaint’iff’s
opportunity for recovery and a defendant’s: potentiai fli‘ebilit‘ievs.’;i']d. ﬁltimately, the Court,
unanimously reafﬁrmed the pnncrple that ‘even wrongdoers are entrtled to assume that therr sins
may be forgotten 7 1d. (quotmg Wzlson 2 Garcza, 471 U. S 261 271 (1985)) : | |

The SEC’s posrtron wrth regard to § 2462——that 1t does not apply where as here, the SEC

seeks dlsgorgement mjunctlon and declaratory rehef——would make the Govemment S reach to’ S

enforce such clarms akm to its unhmrted ablhty to prosecute murderers and raprsts For support , ,‘ :
of this posrtlon, the SEC pomts to Unzled States v, Banks 115 F. 3d 916 919 (llth Cll‘ 1997)

k wherein the Eleventh Crrcult held that “absent a clear expressron of Congress to the contrary—-——a

 statute of hmrtatlon does not apply to clarms brought by the federal govemment in 1ts soverergn
capamty The Court in Banks porntmg to two drsmct court decrsrons from outsrde the Eleventh 4
Circuit, concluded that the “plain language of § 2462 does not apply to equltable remedres and
that therefore the “clear expression of Congress” requrred before apphcatlon of the statute of
limitations was not present in § 2462. Id. The Eleventh Circuit in Banks however as well as the
only pubhshed drstrtct court demsron 1t rehed on regardmg § 2462 s coverage of equrtable

’ remedles dealt wrth a drfferent kmd of equltable remedy seekrng to en301n a drfferent kmd of o
vhann than at issue in this case. In both Banks and ‘Hob_bs, the Umtedv States in its soverergn |

capacity sought to enforce the Clean Water Act, and in each case sought to enjoin the discharge -

5 See id. (citing to an unpublished order in North Carolina Wildlife Federation v. Woodbury, Case No. 87-
584-CIV- 5 (E.D.N.C. 1989), and quoting United States v. Hobbs, 736 F. Supp 1406, 1410 (E.D. Va 1990)).

14



Case 4:13-cv-10011-JLK pocurﬁeattse' Entered on FLSD Docket 05/12/2014 Page 15 of 25
of fill into U.S. waters. See zd at 918; Hobbs, 736 F. Suppt at ‘l 407. The harm cornplained of was
continuing in nature in both cases, and enjommg the contmulng harm was the purpose of the
enforcement actron it was not to pumsh defendants for dtschargmg the ﬁll Because the
injunction sought was not in nature a “penalty,” which is expressly covered by § 2462 there was

0 “clear expression of Congress that § 2462 should apply to bar the government’s enforcement
action in that case. | |

In essence, the SEC s argument in thrs case is that because the words “declaratory relief,”

mjunctron, and “drsgorgernent do not appear m § 2462 no statute of limitations apphes The

' prrncrples underlyrng the Supreme Court s decrsron rn Gabellz, _ however counsel against

acceptmg the SEC s argument Penaltres, “pecumary or otherwrse ? are at the heart of all forms'

- of relief sought by the SEC in thls case. Flrst of all by its very terms the SEC ] complamt seeks

to have the Court by way of a declaratron that the def ’ndants have vrolated the federal securmes_' o

laws “label defendants wrongdoers‘,, ..-‘See Gabellth 133 iSn' C 1223 (drscussmg what s
constitutes a penalty and then mvokmg the powerful words ’of Chref i Justrce Marshall that “it ’
would be utterly repugnant to the gemus of our laws 1f actrons for penaltres could be brought at -
any drstance of tlme”) Srmtlarly, the mJunctlve rehef sought by the SEC in thrs case forever "

: barrmg defendants from future vrolatrons of the federal secuntles laws can be regarded as
nothmg short of a penalty “mtended t0 pumsh ? ”especrally where as here ‘no evrdence (or -

t allegatrons) of any contmumg harm or wrongdomg has been presented F mally; the drsgorgement t 4
of all ill-gotten gains realized from the alleged vrolatrons of the securrtres laws—i.e., requiring
defendants to relinquish rnoney and property———cantruly be regarded as nothing other than a
forfeiture (both peeumary and otherwrse), whrch remedy is expressly covered by § 2462 To hold .

otherwise would be to open the door to Government plamtrffs mgenurty in creatmg new terms

for the precise forms of rehef expressly covered by the statute 1n order to avord 1ts apphcatron

15
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d Plaintiff bears the burden of establxshmg Jurrsdlctlon 7

This case has progressed to the surnrnary judgment stage, and the Court has heard oral |
argument on all the parties’ cross-motions for summary judgment. But the burdens of proof on
xvhtch the Court must baseits dec’ision in this case are not the usual burdens applicable to
summary judgment. Accordingly, it is necessary to brieﬂy di’sc‘uss thereleyant_burdensk of t)roof
in place which govern the Court’s decis’io'n. | . ' 0 |

Usually the movant on summary judgment bears the burden on dernonstrating the absence
of a genuine issue of material fact entitling the rnovant to judgment as a’matter of Iaw Fed R.

Civ. P. 56(a) Once the movant makes that mmal showmg, the burden shlfts to the nonrnovmg - L

party to go beyond the pleadmgs and desrgnate specxﬁc facts sl

issue for tr1a1 ? Celotex Corp v Catrett 47’7 US 317 24,»(1986) ee lso 'Chaﬁél' ‘Inc v g

Italian Actzvewear of Fla Inc 931 F2d 1472 1477 (llth Cll‘ 1991)k (holdlng that the- S
nonrnovmg party must come forward w1th srgmﬁcant probatlve evxdence dernonstratmg the

ex1stence of a triable i issue: of fact ’) Accordtngly, n" § 2462 were a nonjunsdlctlonal statute of

limitations, defendants in rnovmg for summary Judgment that 1t should apply would bear the
usual summary )udgment burden that all movants must carry Indeed several tlmes throughout
oral argument and when asked dlrectly by the Court to plnpomt an act by any defendant in the
“red zone,” the SEC responded that it was not their burden to pmpomt such an act, but s1mply to
come forward with some facts that showed there was an issue for tnal on that pomt See, €8

Transcnpt of Oral Argument at 67: 7-—8 77 16—17 Here however because § 2462 1s a :

jurisdictional statute of hmttatton whtch operates to remove the Court’s subject-matter |
jurisdiction to entertain cases not brought within the statutory tnne hmtt, the burden that goyerns
 this Court’s decision is not the usual burden that governs at surnmary judgment, and it is the SEC

who bears this burden.

1
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| “The burden of establiShing kjurisdiction rests upon the party seeking to invoke it, and it
cannot be placed upon the adversary who challenges it.;’";Gc‘zz’toriv. Peninsular & Occidental
Steamship Co., 287 F.2d 252, 253 @; Cir. 1961)" (citing Carson v. Dunkam, 121 US, 421, 425
(1887). Further, and controlling here, the Supreme Court long ago held, in referring to
specifically defined statutory prereqursrtes to the exercrse of a court’s jurisdiction:

They are condrtlons whrch must be met by the party who ‘seeks. the exercrse of k
jurisdiction in his favor. He must allege in his pleading the facts essential to show
jurisdiction. If he fails to make the necessary allegations he has no standing. If he
does make them, an inquiry into the existence of jurisdiction is obviously for the
purpose of determining whether the facts support his allegatlons In the nature of
things, the authorized inquiry is primarily directed to the one who claims that the
- power of the court should be exerted in his behalf As he is seeking relief subject
to this supervision, it follows that he must carry_throughout the htlgatlon the
burden of showing that he is properly in court. The authority which the statute
vests in the court to enforce limitations of its jurisdiction precludes the idea that
jurisdiction may be. rnamtamed by mere averment or that the party asserting
jurisdiction may be relieved of his burden - by any formal procedure. 1f his
allegations of mnsdlcttona facts are- challenged \2 "'hrs ‘adversary in any
appropriate manner, he must support them by competent proof. And where they
are not so challenged the court may still insist that the Junsdrctronal facts be
established or the case be dismissed, and for that purpose the court may demand
that the party allegin urrsdrctron justify his alle atlonsb a re onderance of the
ev1dence = L ' mrh ‘

- McNutt v. General Motors Acceptance C’orp 298 U S 178 189 (1936) (emphasrs supphed)
Accordingly, the SEC carries the burden “throughout the htlgatlon of showmg that [1t] is

properly in court” and the SEC must estabhsh the Court ] Junsdrcuon by preponderance of the N

evidence. It is because the defendants have each challenged the,SEC’s allegatrons that their sale
or offering of alleged securities continued into the “red zone,’ and because the Court could not
s locate competent proof on that allegatron on its own 1n thrs closed record that 1t asked the SEC to
' pmpomt any such acts if 1t could The SEC s fallure to carry 1ts burden of pomtmg to such an act

by any of the defendants results in the faxlure of the Court’ Junsdrctron over such a defendant

7 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc) the Eleventh Circuit
adopted as binding precedent all decisions of the former Fifth Circuit handed down pnor to October 1, 1981
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e. The SEC has failed to meet its burden of establishing that the Court has sub;ect—
matter ]unsdlctmn over its’ clalms against all defendants

Discovery is now complete, and the record in 'thisfwc'ase is now elo»se_d.8 fThe"SEC’s
investigation of this case stretches back at least to late 2007. Atter nearly seven years%—and even
with the “many legal tools” at its disposal to aid in investigationm—the SEC has not been able to
point to any act of offering or sale of alleged securities by any of the defendants in the “red
zone,” after January 30, 2008. Although the complamt alleged that Cay Clubs ‘business activities
continued from “no later than November 2004 to at least July 2008 ”? Am Compl DE #41 at 1] 2
the SEC’s proof has not borne out that allegatton as to the 1nd1v1dual defendants

Asa prehmmary matter on the eve of the scheduled oral argument on the partres cross-
motions for summary Judgment the SEC ﬁled a “Notlce of Fthng Supplemental vadence in

Support of Summary Judgrnent” (DE #179) to whlch 1t attached the declaranons of two.

tndmduals not parties to thlS case wlnch purported t that the statute of '
hmltatlons should not apply and that the transactlons mvolved the offenng and sale of secunttes

Defendants Clark Coleman and Schwarz nnmechately moved to stnke (DE #180) these

declaratlons as untimely pursuant to Fed R C1v P 6(c)(2) (requtnng afﬁdavxts in support of NI o

motions to be filed Wlth the motlons they are mtended to support or - at least 7 days prior to any
heanng on such motlons) At oral argument the Court adv1sed the partles that 1t would con31der

the motlon to stnke only 1f the declarat:tons were relevant to elther the statute of hrmtatlons or the

8 See the Court’s Scheduling Order at DE #16; Order Cancelling Trial at DE #182 (concluding that, because
the SEC did not elect to accept the Court’s suggestion that the record be reopened and an evidentiary hearing held
on this issue, “The record shall remain closed, and the Court shall render its decnsmn on the statute of hmttattons .
issue . . . based upon the record before the Court. ”, . T S

® See SEC's October 4, 2007, letter and Form 1662 to defendant Clark as Chlef Executwe Ofﬁcer of Cay
Clubs International, LLC (DE #119-1) (advising Clark that the SEC was “conducting a confidential, non-public
investigation into Cay Clubs lntemattonal LLCto determme whether there have been any vxolattons of the federal ;
securities laws.”) : , : : '

10 See Gabelli, 133 S. Ct. at 1222 (hlghhghtmg some of the mvesttganve tools the SEC has to- a:d it in
carrying out its core mlSSlon)
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securities issue. If the declarations were not V‘releva‘nt to erther issue, the motion to strilce would be |
denied as moot. | | | |

Because the Court has only reached the statute of limitations issue, the Court has
reviewed each declaration and finds that they do not amount to evidence of an act of selling or
offering alleged securities wﬁhm the “red zone” by any defendant, and are accordrngly not
relevant to the Court s determmatron of that 1ssue Each deelara‘non srmply repeats verbatun—-
and without any further support——the SEC’s allegatlons in its complamt that Cay Clubs business k’
operations contmued until “at least July 2008.” DE #179-1 p. 6 1{ 1; DE #179-2, p. 6 1[ 1. These
wholly unsupported statements are not sufﬁcrent to meet the SEC S burden of proof by |
preponderanoe of the evrdence that any defendant sold or offered alleged securltles after January" o

30 2008. The defendants Motlon to Strrke as 1t pertams to the statute of lrrnrtatrons 1ssue s

' therefore demed as moot
Next, the proof shows, and the SEC appears to agree that at least two of the ﬁve .

defendants, Graham and Schwarz, had no further mvolvernent w1th Cay Clubs after October of ’

2007 and certamly drd not offer o & urrtres m the red zone. * Fi 1rst based upon :

its apparent reoognltron that 1f 1t protected defendants ag’mst anythmg, 28 U S. C § 2462 barred e
claims for civil rnoney penaltles not brought wrthm ﬁve years of accrual of such clarm the SEC
drd not seek cml money penaltres agarnst Graham and Schwarz See Am. Compl. DE #41 at 33
Moreover throughout the deposrtlons of each of these two defendants the SEC repeatedly asked
and confirmed that their relationship with Cay;Clubs ended in October of 2007."" The SEC did

not challenge these assertrons and m rts Statement P f' Undrsputed Facts appears to agree

Accordmgly, because the SEC has not shown that elther defendants Graham or Schwarz o

n See, e. g Graham Deposition Transcnpt DE #92-16 at 16: 2—-20 29: 7-10, 63: 6—8 64: 20-21; Schwarz
Deposition Transcnpt DE #92.-4 at 14 1015, 22 22—25 44: 2-4,76: 5—7

The SEC descnbes Schwarz’s mvolvement thh cay Clubs as spanning “from July 2004 until at least -
September, 2007” (see DE #90-1 at 26«27), and Graham s mvolvement as spannmg from “no later than August
2005 until October 2007” (id. aty 45). . :

"
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committed any of the acts which give rise to the SEC’s claims in this case after January 30, 2008,
the Court is wrthout _]uI'lSdlCthIl over the SEC’s clalms agarnst these two defendants |

With respect to defendant Coleman, when pressed at oral argument to prnpomt any aet of
selling or offering alleged securities after January 30, 2008 the SEC wasvable only to point to an
exchange in Coleman’s long deposition and an arrest record, 'which the SECkclaimed when read
together proved (or at least satisfied the burden they assumed they bore on summary Judgment)
that Coleman’s acts were wrthln the “red zone ? See Transcrrpt of Oral Argument at 93——95 The
SEC’s argument goes as follows Coleman was arrested on October 9 2008 DE #125 6. In N
Coleman s deposition, she testrﬁed that she took over managrng a company called “Crrstal Clear -
Rentals” in late 2007 and that thrs company at one trme had been part of the 100-plus

| corporatrons that cornprlsed Cay Clubs See Coleman Deposrtron Transcnpt DE #92 l4 at 93

When asked at her deposrtlon whether “Crrstal ,_:.Clear Rentals’ was. strll m operatron when L

' Coleman was arrested in October of 2008 ,C _eman responded that “Cnstal Clear Rentals” had

closed * probably six or seven months before” her arrest Id at 1()6 Accordmgly, the SEC would _

have the Court ﬁnd that this is proof that Colernan was carryrng on. Cay Clubs busrneSs srx or e
seven months” pnor to October of 2008 or sometrme m March or Apnl of that year whrch" -
would be within the “red zone.” See Transcrrpt of Oral Argument at 94 The Court reJected at:

‘ oral argument the proposrtton that thrs lme of questromng coupled wrth »conjecture about !
Coleman’s arrest and the closmg of “Crrstal Clear Rentals could arnount to “proof” of anythmg,
id. at 95, and here concludes that it does not meet the SEC’s burden of proof by a preponderance
of the evrdence that Colernan sold or offered alleged securltres after J anuary 30, 2008 |

Furthermore even 1f the Court were rnclmed to allow this vague line of questromng to

amount to the proof required of an act by Coleman wrthm the “red zone,” the act proved is not

one of selling or offerlng alleged securmes Coleman testrﬁed at her deposrtron and the SEC has

' not disputed, that “Cristal Clear Rentals ? the company that she took over m late 2007 was not at
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that time in the business of selling or offering real estate for sale, but rather was in the bnsiness |
of managing rental houses and other propemes in the Flonda Keys’wholly unconnected to any of
the Cay Clubs properties. See Coleman Deposrtlon Transcrlpt DE #92 14 at 93-106.
Accordingly, because the SEC has not shown that Coleman committed any of the acts which
give rise to the SEC’s clarms in thlS case aﬁer January 30 2008, the Court is wrthout Junsdlctlon‘
over the SEC’s clalms agamst Coleman | | o |

Defendants Clark and Stokes present ’a closer aaestion ‘hut nltlrnately the Court
concludes that the SEC has not shown by a preponderance of the evrdence that erther of these
two remaining defendants cornrnltted any acts of selhng or offenng seeurltles w1th1n the red

zone.’ Defendant Clark testtﬁed at hrs deposrtlon that Cay Clubs’ operatlons and his offenng and;

sale of 'Cay Clubs condommmm umts ceased in Octoberof 2007 when Cay Clubs defaulted on a

$25 Million note held by an entlty called the Abel Band: Group for whrch the Cay Clubs
propertres and ownershrp stakes served as collateral See Clark Deposmon Transcrtpt DE #92 1 '
at 36-37. Clark ﬁ.trther testlﬁed that he' “a551sted 1n the w1ndup of thmgs for the dlﬁ'erent ‘
stakeholders for six months after that " Id at 36 Separately, m mvestxgatory testnnony glven .
before the SEC in May of 2011 Clark testlﬁed that he had worked to “unwmd” Cay Clubs'r' '7"{ e
“during 2008, 2009, early 2009” but that he drdn tknow the exact date or the exact date of the .
last sale of a condorntmurn umt See Clark lnvestrgatrve Testlmony DE 125 7 at 79. Thrs .
“unwinding” without any proof of the sale or offermg of alleged secuntles is hardly proof’ that
Clark offered or sold alleged secuntles after January 30, 2008
' The SEC next pomts to a passage of Clark’s deposrtlon transcnpt wherem, in revrewmg a
series of emails from early February 2008 Clark satd he would agree to sxgn an addendum toan
agreement to facxlrtate the sale of a Las Vegas condominium unit to a Scott Marz See Clark
Deposition Transcnpt at 77——82 Clark was then presented at the deposrtlon with a blank and

unexecuted closing,statement purportmg to be the closmg statement for Holly and Scott Marz s
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purchase of a Las Vegascondomin‘ium unit, and on which———in the box des‘i:gnated Vfor the seller
and grantor, and underneath the blank signature lines—Clark’s name appears. Id | at 90.
However, when asked whether Clark ever executed this blank document his response was “I
don’t know.” Id. at 92. Rather than confronnng Clark at that potnt thh an executed copy of the
document in question, or mtroducmg one at any other pomt in thls volumlnous record the SEC
moved on from that line of questlomng See id. The SEC s unexecuted documents especrally 1n
the absence of evidence ,that Clark ever executed them, do not amount to proof sufﬁcxent to meet
the SEC’s burden on this point Moreover, the only executed document relating in any way to the
Marz property was executed not by Clark but by Davrd Band the prtncrpal of the Abel Bandi::
Group and not a party to thrs case See Deed to Scott and Holly Marz Clark County Nevada £
record DE #168-2. Aecordmgly, because the SEC has not shown that Clark commrtted any of thej
acts which give rise to the SEC’s clalms in thrs case after January 30 2008 the Court is wrthout'
jurisdiction over the SEC’S clauns agamst Clark | :

The SEC has also farled to show by a preponderance of the ev1denee that defendant RO

Stokes offered or sold alleged secuntles 1n the “red zonef

Stokes’ acts do fall w1th1n the “red zone,” the SEC pomts 'pnncrpally to the two-page Declaratlon L
of Scott Marz found at DE #125—2 Thereln Marz declares that in “approxrrnately November of
2007” he “attended aCay : Clubs prese_ntatron given by :’Rt’cky Stokes” at whtch presentatron
Stokes offered Cay Clubs condomlniurn units with the leaseback agreement, andjthat based

upon Stokes representations, Marz decided to invest. So, in “approximately March 'or April -
2008” Marz and his wifepurchased one Las Vegas condorninium unit Marz does not testify or. L
declare from whom he bought his Las Vegas condomrmum unit in March or Apl'll of 2008 and

does not state that he purchased it from Stokes, declaring only that it was part of the “Cay Clubs

Las Vegas location.” Moreover ﬁom a farr readmg of the declaratlon in the absence of any :

other supporting documentanon in the record the Court can. only conclude that Stokes

22

; support of 'therr contentlon that Ry



Case 4:13-cv-10011-JLK Document 186 Entered on FLSD Docket 05/12/2014 Page 23 of 25
November 2007 presentatron msprred Marz s subsequent purchase of the Las Vegas unit. B
Particularly when coupled with the Deed to Scott and Holly Marz (DE #168 2) executed not by |
Stekes (or Clark, or anyone else assocrated with Cay Clubs) but by Davrd Band and in whrch a
company named Sarasota Coast lnvestors, LLC (not ; 'Cay Clubs) deeds a Las Vegas
condominium unit to the Marzes, the SEC’S attempt to show that Stokes sold the unit in question
fails. Accordingly, because the SEC ‘has not shown that Stokes committed any of the acts which
give rise to the SEC’sclairns in this case,aﬁer January:30, 2008, the ,:Court is withoutjuri'Sdiction
over the SEC’s claimsag”ainst Sﬁtokes. A - - O |

Finally, in an attempt to show that Cay Clubs in general was still in operation until at'

least January 30, 2008 the SEC appended to its Response to’ Stokes Statement of Undlsputed o

Facts a Cashler s Check 1ssued on January 30 2008 and drawn on an account in. the name of i i

Cristal Clear Realty, LLC rnade payable to a “Carlos and Martha Gonzalez wrth a rnemo lrne B

that reads “Leaseback Unrt 4711 e Thrs check whrch does not appear to be connected by any
evidence to any of the rndrvrdual defendants, cannot arnount to proof by preponderance of the
evidence that any of the defendants were offenng or selhng alleged securities on January 30
2008. Further even 1f the record were clear that one or all of the defendants were responsrble for
thrs check it only tends to show that Carlos and Martha Gonzalez were offered and ultnnately ,
sold a unit and entered 1nto a leaseback agreement at some pomt prlor to the crttrcal date of
January 30, 2008. Thrs act is accordrngly not W1th1n the ¢ red zone’ andcannot be the basis for
the Court’s _;unsdrctron over the SEC § clarm o
Having not carned its b'urden of showmg by a preponderance Of the evidenée that any of

the defendants cornmrtted any acts gwrng nse to the SEC S clarm——~the offerlng or selhng of

alleged securrtres——-aﬁer the crrucal date of January 30 2008 the Court 1s left to conclude that it
is without subject-matter Jurlsdlctron over thrs case, and therefore it must be drsmlssed pursuant

to Fed. R. Civ. P. 12(h)(3).
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f. Dismissal should be w1th prejudlce A ot

The Court is mindful that ordinarily a disrrtissal for lack ot:subjeCt-matter jurlsdiction is
not a determination on the merits, and usually operates theret'ore as a dismissal without
prejudice. See Crotwell v, HoCkrnan-Lewis Lid, 734 F.2d 767, 769 (11th Cir. 1984);" Fed. R
Civ. P. 41(b). However, the Court’s conclusion in this ; case that it lacks. subject-matter
jurisdiction has been reached at a much differentstage in the litigation than the normal decision
on a motion to dismiss (as 'W'as.the case in Crotwell)t The Court’s di’smls‘sal'here is based on the
nPlaintiff’ s failure—after nearly :seven years of inyestigation after the close of all discovery and

motion practlce, after full and exhaustlve oral argument and aﬁer gtvmg the Plamttff an

opportumty to re—open the record and present new. ev1dence ‘on the 1ssue——to carry lts burden of ST

estabhshmg that the Court has JU.I’lSdlCtlon over Plamt:ffs clalms ,by:operatlon": of a statutory
pI’OSCI‘lptlon against entertamxng such clalms Itis the v1ew of the Court that 1n hght of the stage ,
in this case at which it has deterrmned that lt lacks subject—matter Jurtsdtctton, Plamttff‘s claims |
should be dlsmlssed w1th prejudtce The very purpose of statutes of hmttauon support thxs
conclusmn and “even [alleged] wrongdoers are entltled to assume that thelr [alleged] sins may
be forgotten.” Gabellz, 133 S. Ct at 1221 (quotmg Wllson V. Garcza 47 1 U S 261 271 ( 1985))
1L CONCLUSION

This is a case in whi’ch the SEC—the Agency whose prineipal mlssmn it is to “protect
mvestors and the markets by mvestlgatmg potent1a1 onlattons of the federal secunttes laws™!'*—
falled to meet its serious duty to ttmely bnng thlS enforcement actxonk : |

Accordingly, because the ﬁve -year statute of hmttatlons found at 28 U S C § 2462 1s;

jurisdictional and applies to all fotfms’ of relief sought by the SEC in thls case, and, the SEC—

13 At least one court has recognized the foundation of the Eleventh Circuit’s statement in Crotwell that it was

* error to dismiss “with prejudice” a complaint for lack of subject-matter jurisdiction was rejected by the Supreme
Court in Semtek Int'l Inc. v. Lockheed Martin Corp S31US. 497 (2001) See StyskaI v. Weld County Bd. of Coumy
Com'rs, 365 F.3d 855, 858-59 (IOth Clr 2004) , ‘

1 See Gabelli, 133 S, Ct. at 12224(c1tmg SEC, Enforcemeht Manual 1 (20112)). '
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after full discovery and opportuﬁity to dcvélbj: the fecdrd-uhas not met its burden of cstablishiné
this Court’s jurisdiction, and the Court havmg carefully conmdered the enme record and being
otherwise fully advised, it is hcreby ORDERED ADJUDGED AND DECREED that this case
is DISMISSED WITH PREJUDICE. All pending mo’gions are hereby DENIED as moot and
the Clerk shall CLOSE the case.

DONE AND ORDERED in chambers at the James Lawrence King Federal Justxce
Building and United States Couﬂhouse, Mlam: Flonda, thxs b day of -ay, 2014, "

cct All Counsel of lieéord

Barry J. Graham, pro se
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